
1

16 June 2017

Responses for

Committee of Inquiry into Money Laundering, Tax Avoidance and Tax Evasion

Committee on Legal Affairs

On the occasion of the

Joint Public Hearing ‘The EU-wide Protection of Whistleblowers’ 21 June 2017 09.00 – 11.00

Dr Vigjilenca Abazi

Maastricht University, Centre for European Research in Maastricht (CERiM)

v.abazi@maastrichtuniversity.nl

The EU-WIDE PROTECTION OF WHISTLEBLOWERS

1. How would you define a whistleblower? What elements should be part of a whistleblower

definition? Do you see a distinction between denunciation and whistleblowing?

The academic literature and different legal systems do not provide for a single definition on the notion

of whistleblower. There are also legislative acts such as the Irish Protected Disclosure Act 2014 that

do not make a reference to ‘whistleblower’ although the act is intended to protect those individuals.1

Nevertheless, there are important elements that constitute this definition and for these elements there

is a general consensus. These elements increasingly also become clear in the case law of the European

Court of Human Rights (ECtHR) since there are have been several cases pertaining to whistleblowing.

The first relevant element is that disclosure is made in the public interest. Secondly, some laws

requite that the individual disclosing the information does so in the reasonable belief that the

information disclosed shows one or more relevant wrongdoings.

2. Should whistleblowers be protected when they report not only on illegal activities but also on

wrongdoing and any information that is in the public interest? Should they be protected no

matter whether they report internally within the workplace or externally first? Shall protection

be ensure no matter their choice of reporting channel?

The definition of ‘protected disclosure’ should indeed be wide as the relevance of whistleblowing is

linked to the public interest. Furthermore, disclosure of information may pertain not only to

information about an already committed abuse of power, corruption, wrongdoing, etc., but also related

1 See Irish Protected Disclosure Act 2014 <
http://www.irishstatutebook.ie/eli/2014/act/14/enacted/en/print>
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to a threat or prejudice to the public interest. The emerging international best standards show that

protection should not be limited for the whistleblower only if the latter has first reported internally,

but rather has to be available also if external channels of reporting are used. The main reason for this

is not to block whistleblowing internally and potentially the information not reaching the public or

providing space internally for delays of accountability processes as well as possible pressures for the

whistleblower. However, it should be noted that the jurisprudence of the ECtHR thus far has made a

distinction and afforded protection only once the whistleblower has made internal attempts for

disclosure before bringing the information to external channels. In sum, since practice shows that if

whistleblowing is conditioned to reporting first through internal channels may lead to increased

pressure and lack of protection for the whistleblower, arguably, any EU legal framework should not

make it conditional that protection would only be afforded to the whistleblower if he/she has first

utilised internal reporting.

3. Whistleblowers usually act at high personal and professional risk and have to pay the costs for

it. Do you think that an adequate protection of whistleblower should entail measures for the

alleviation of those costs, financial compensation and/or mentally and psychological

assistance? Should there be a European fund created to ensure whistleblowers are protected

from the financial negative consequences of blowing the whistle (e.g. losing their job)?

Although such a measure and fund would be highly welcomed especially since whistleblowers ensure

financial costs due to their revelations, it may be a significant challenge in practice to establish this

fund since many member states still lack legal protection for whistleblowers and its relevance is not

fully and equally grasped in all member states.

4. What are your views on the burden of proof regarding whistleblowing? Should it be on the

whistleblowers to explain that they fall within the scope of the definition of a whistle blower

or on the other party in court to explain why they shouldn't be considered as whistleblowers?

In accordance with best international standards, the burden of proof that the disclosure made is not of

public interest or does not fulfil other aspects of whistleblowing protection, should fall with the other

party (most likely the employer as whistleblowing is generally related to a work based relationship).

5. Whistleblowers protection at EU level already exist in some sectoral legislations (mainly in

the financial area for instance in the market abuse Directive or the anti-money laundering

Directive). Do you think that there is a stronger benefit to ensure cross-sectoral (horizontal)

protection for whistleblower in legislation (rather than a sector-by-sector approach)?

The added value of EU legislation, and in this regard fulfilling the criterion of subsidiarity in enacting

EU legislation, is that the EU contributes toward legal certainty by reducing the current legal

fragmentation. The latter provides for a legal matrix where individuals are yet not fully aware whether

indeed they would be legally protected or which field is covered by rules for whistleblower
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protection. Importantly, whistleblowing is a core reflection of the right to freedom of expression,

which is a fundamental right in the EU in light of the EU Charter of Fundamental Rights. EU rules

should not protect and ensure the realisation of this right in a fragmented manner.

6. The person who want to blow the whistle is often not aware of how to do it. Some have

launched the idea of creating or using an existing independent body at EU level which could

help a potential whistleblower to use the right channels to disclose his/her information while

protecting his/her confidentiality and offering needed support and advice. Another idea could

be to create or use an existing body to collect and ensure a confidential follow-up of the

whistle. What are your views on these?

A dedicated body for the proper information and guidance of whistleblowers in the EU would be of

great benefit towards ensuring a correct implementation of laws. However, it should also be kept in

mind that whistleblowers may come from various sectors and many small entities (whether public or

private), which could make communication through a more centralised independent body more

challenging. Furthermore, it should be considered carefully what kind of advice this body could offer

and the necessary institutional capacities towards that goal. Lastly, creating a body that could follow-

up would be positive to ensure that the disclosed information is taken seriously and directed toward

necessary actions in that regard, however it is questionable to what extent that would be effective if

the body has no repercussions powers.

7. The public perception as regards whistleblowers is not always positive. The public does not

always recognise a civic engagement in the actions of whistleblowers. Do you see the need

more awareness-raising, learning, educational and training efforts? If so how would this look

like?

The need for awareness-raising instruments and educational efforts is significant as data shows that in

many member states even the notion of ‘whistleblower’ carries negative connotations. For example,

In its comprehensive and in-depth country report, Transparency International showed that in most

member states whistleblowers are ‘burdened with negative stereotypes and derogatory labels such as

“informer” and “snitch” that prevent them from being recognised for taking personal risks to help the

common good’.2 Furthermore, it is not always clear for the public what is the difference between

‘leakers’ of documents and when actions of public disclosure of documents should be protected as

whistleblowing and currently the benefits of whistleblowers are mostly known merely among pundits.

Therefore, public campaigns for raising awareness could be useful that could showcase through facts

and data the benefits of whistleblower protection in the EU.

2 Transparency International, Whistleblowing in Europe: Legal Protections for Whistleblowers in the EU, 5
November 2013, page 7.
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